ABSTRACT
Sometimes we are so eager to believe that we ignore what is as plain as the nose on our face. Such is the case with rationalizations legitimating plea-bargaining. By now the data is well known. While the practice of plea-bargaining extends to common law and the English court's application of leniency, 2 in the United States, the roots of pleabargaining lie in the Puritan practice of "Admonition" leading to reconciliation.
3 Plea-bargaining gained traction in the early nineteenth century, primarily with regard to adjudication of alcohol-related crimes and homicide. 4 By the early twentieth century, as many as 90% of all criminal cases were being pleaded. 5 Today that figure has increased in some jurisdictions to more than 95%. 6 Still, confusion about the efficacy and constitutionality of plea-bargaining persists, especially since plea-bargaining has come to define the way justice is administered in the United States. Scores of insightful law review articles have attempted to explain the pros and cons of our plea system, and in some ways, this will be just one more. However, while the Author shares many of the views espoused by the critics of plea-bargaining, the Author's analysis of pleas brings to bear the additional theoretical tools afforded by a historical approach to pleas, combined with analysis of legal theory, sociological insights into constituted subjects, and both cognitive psychology and neuropsychology. This Arti- 261, 262 (1978) ("When we turn back to the period before the middle of the eighteenth century, we find that common law trial procedure exhibited a degree of efficiency that we now expect only of our nontrial procedure."); id. at 267, n.8 ("The crown witness typically did confess his own crime in the course of testifying against his accomplices, and in this sense it can be said that he exchanged his confessions for the prosecutor's leniency."). (1999) ("According to traditional Puritan practice, 'admonition' brought leniency in the form of forgiveness and reconciliation but not necessarily an easing of punishment per se. In fact, incarceration was intended not primarily to resocialize and rehabilitate but to remove one from corrupting influences and through isolated reflection to come to reconnection with God's grace and penitence.").
4 cle focuses primarily on contextualizing existing plea case law within cultural mandates for efficiency to show that plea-bargaining fundamentally violates the United States Constitution. The analysis rests on the common-law assumption of the pre-political nature of rights that stand a priori before legislative and juridic privileges.
Section II introduces the problem with plea-bargaining and provides contemporary commentary about it. Section III introduces the most important United States Supreme Court and federal appeals court decisions that address plea-bargaining. Section IV summarizes the doctrine of unconstitutional conditions and plea waivers. Section V applies the doctrine of unconstitutional conditions to pleas but does so within the context of a historical detour through our natural-law heritage. And Section VI concludes and suggests a way forward.
II. THE EMPEROR AND THE PLEA
Fables help us make sense of complex problems by distancing us from direct involvement with the problem under review while intimately linking us with our ancestral knowledge production, relation to power, cultural capital, and habitus. For example, with the adjudication of pleas, " 'complexities' are introduced as a means of obfuscation," especially when "a matter of elementary justice or principle is at issue."
7 Through fables, we can achieve clarity by stepping back and looking at a contemporary problem through a familiar human-family lens. Folklore helps us understand the cultural threads that subconsciously connect the experiences of human beings across the millennia.
In 1837, Danish author Hans Christian Andersen penned The Emperor's New Clothes, based on a Spanish fable dating to the fourteenth century. 8 In The Emperor's New Clothes, Andersen tells the tale of an emperor who was something of a dandy. 9 He loved new and ostentatious garments, and he would spend countless hours fancying his likeness before a mirror. 10 One day, two swindlers approached the emperor with an extraordinary offer. " [T] hey knew how to make the finest cloth imaginable. Not only were the colors and the patterns extraordinarily beautiful, but in addition, this material had the amazing property that it was to be invisible to anyone who was incompetent or stupid." The Emperor's New Clothes transgresses time and aptly captures our current approach to plea-bargaining. Regardless of who the institutional actor is-the police officer, prosecutor, probation officer, defense attorney, judge, or the United States Supreme Court-each participates in a fraudulent charade masquerading as justice. And, as explained in this Article, each of these actors is responsible in varying degrees for propping up this unworkable and unconstitutional system, largely through a proliferation of intellectual dishonesty. For each, in its own way, senses that the plea-bargaining process requires a firm suspension of disbelief and a commitment to never publicly admit what is known to be true for fear of being labeled incompetent or stupid. Each actor believes as a matter of faith that plea-bargaining is necessarily driven by case-management, resources, and time pressures. And while that is most certainly true, the more penetrating question relates to whether any of these pressures sufficiently warrants usurpation of our personhood and suppression of the substantive and procedural rights guaranteed by the United States Constitution. Colorado Federal District Court Judge Thomas Kelly Kane addressed this question on June 28, 2012, when he rejected a plea agreement that required the defendant to waive his right to appeal. 12 Judge Kane declared: "Prioritizing efficiency at the expense of the individual exercise of constitutional rights applies to the guilty and the innocent alike, and sacrificing constitutional rights on the altar of efficiency is of dubious legality." 13 Judge Kane has exposed the Emperor. His opinion unveils the irrational, unconstitutional, utilitarian, substantive, and procedural rationalizations primarily found in case law that are called upon to justify plea-bargaining. And he is not alone. In a May 2014 interview, Manhattan Federal Judge Jed Rakoff was quoted as saying, "The current [plea] process is totally different from what the founding fathers had in mind." 14 Judge Rakoff proposed greater involvement of junior judges in the plea process as a way to ameliorate prosecutorial overreach. 15 His proposal stems from the recognition that "prosecutors armed with harsh mandatory minimum sentences [would be] less able to bully defendants." 16 Under Judge Rakoff's plan, junior judges would hear evidence and make plea recommendations. 13. Id. at *4. 14. Daniel Beekman, Judge: Fix Broken Plea-Deal System, N.Y. DAILY NEWS, May 27, 2014, at 12, available at http://www.nydailynews.com/news/crime/judge-pleadeal-process-fixed-article-1.1806358.
15. Id. 16. Id. 17. Id. While there are very few details revealed in the Daily News article, it appears that Judge Rakoff is proposing a directed verdict standard. If so, he and the Author will be making the same recommendation for at least one way to improve upon contemporary plea practice.
In two Supreme Court decisions from March 2012, the Court acknowledged the ubiquity of pleas. 18 In Lafler v. Cooper, Justice Kennedy admitted, " [C] riminal justice today is for the most part a system of pleas, not a system of trials." 19 And, as Justice Scalia writing in the dissent explained, the Supreme Court has "elevate[d] plea bargaining from a necessary evil to a constitutional entitlement." 20 This Article aims to expose the imperious practice of plea-bargaining for what it is-a cynical and intellectually dishonest institutional remedy for an unwieldy judicial system that has knowingly rationalized the practice to facilitate expedient resolution of ever-increasing caseloads.
The plea system is so distorted that former criminal defense attorney turned legal academic, Josh Bowers, makes the astonishing claim that "plea bargaining may be the best way for an innocent defendant to minimize wrongful punishment." 21 Gross systemic failure at the point of crime-scene investigation (arrest bias), and prosecutorial charging decisions (charge bias, dismissal aversion, trial bias), are coupled with defendants' process costs (e.g., waiting, pecuniary loss, inconvenience, and uncertainty), lead Bowers to conclude that, "[i]n low-stakes cases plea bargaining is of near-categorical benefit to innocent defendants, because the process costs of proceeding to trial often dwarf plea prices." 22 In an essay replete with remarkable brow-furrowing statements, Bowers asserts, "If it is normatively appropriate for the innocent to plead guilty in low-stakes cases, and rationalalbeit normatively problematic for reasons unrelated to guilt and innocence-for the innocent to plead guilty in high-stakes cases, then the system must provide effective avenues for innocent defendants to plead guilty." 23 To which Bowers offers "regularization and systemic acceptance of a common-though neither uniform nor conventionally welcome-underground practice: permitting innocent defendants to offer false on-the-record admissions of guilt." 24 Because our criminal justice system is so deplorable and injurious to the point where defendants' process costs outweigh the harm accrued from taking a plea, Bowers would rather see his innocent clients plead guilty than to experience the degradation, humiliation, and systemic violence that would accrue by seeking an acquittal at trial. 25 The Author finds Bowers's recommendations to be fundamentally flawed and an indication Recently an exasperated Professor Albert Alschuler, responding to the Supreme Court's decisions in Lafler and Frye, concluded, "Now, however, the criminal justice system has gone off the tracks, and the rails themselves have disappeared." 27 The system has become so broken according to Alschuler that "the time may have come for criminal justice scholars to abandon the search for ways to make the criminal justice system fair and principled. The principal mission today should be to make it less awful." 28 With great admiration for Alschuler (and a thorough understanding and more than a little angst-ridden commiserating with his palpable discontent), so long as human beings make decisions, they can, through reasoned argument, be influenced to make proper decisions. In steadfastly maneuvering to create a "less awful" criminal-justice system, we may just bump headlong into systemic change. However, in order for that to happen, we will have to unearth the tracks that have long gone missing and avoid careening into the ever-intensifying whirlpool. 29 To that end, the Author joins Professor Stephanos Bibas, who in response to Bowers's anguished recommendation, said the following:
It is awfully tempting to give in to the punishment assembly line, to make it speedier and more efficient and surrender any pretense of doing justice. But our conscience cannot brook that. We must fight; we must continue to proclaim our commitment to exonerating the innocent, however inconsistent we are in pursuing that in practice.
30
One of the reasons for systemic stasis is the prevalence of groupthink; the rationalizations for it signify a strong human tendency. Besides, plea-bargaining benefits defense attorneys, prosecu- 29. This is a loosely based reference to Justice Sutherland's famous "rock and a whirlpool" analogy. Frost v. R.R. Comm'n of Cal., 271 U.S. 583, 593 (1926) ("In reality, the carrier is given no choice except a choice between the rock and the whirlpool-an option to forego a privilege which may be vital to his livelihood or submit to a requirement which may constitute an intolerable burden.").
30. It is true that the odds in favor of stupidity or superstition or unchecked authority seem intimidating and that vast stretches of human time have seemingly elapsed with no successful challenge to these things. But it is no less true that there is an ineradicable instinct to see beyond, or through, these tyrannical conditions.
32
History is replete with examples of those who refuse to accept the hypocritical or the unjust. 33 It is the role of the disputant, the rebel, the clever, and the truth-seeker to unmask the Emperor. Their disputations are juxtaposed to the normative platitudes offered up by judges, lawyers, and politicians who recycle well-worn phrases like, "efficiency and necessity," "voluntary contract," "free will," "rational actor," "presumption of innocence," "due process," "public policy," "just result," and "voluntary waiver of rights." Each concept is an empty signifier that must be infused with meaning. 34 As a matter of legal currency, it is the Court's responsibility to provide us with that meaning. 35 With regard to plea-bargaining, the Court has donned the cloak of the weaver and has seen fit to provide a rationalization for plea-bargaining that is driven by the effects of heavy case loads while scurrilously masquerading as defenders of constitutionally protected rights. As Justice Kennedy explained in Frye, "To note the prevalence of plea bargaining is not to criticize it. The potential to conserve valuable resources and for defendants to admit their crimes and receive more favorable terms at sentencing means that a plea agreement can benefit both parties." 36 In both Lafler and Frye, the Supreme Court spuriously situated plea-bargaining as an equitable contract, one where defendants often "game the system."
37 To which Alschuler has 31. See e.g., Missouri v. Frye, 132 S. Ct. 1399, 1407 (2012) ("The potential to conserve valuable prosecutorial resources and for defendants to admit their crimes and receive more favorable terms at sentencing means that a plea agreement can benefit both parties.").
32. HITCHENS, supra note 7, at 27 (emphasis added 38 True, the fortunate defendant in a plea context receives a benefit, but only after having been threatened with far harsher punishment upon prospective conviction at trial (a topic addressed in greater detail in Section III). Anyone seriously suggesting that choice exists in this context is at a minimum naive, and at worst manifestly dishonest.
To those critics who claim that eliminating or severely restricting plea-bargaining would significantly reduce the benefits accruing to defendants, the Author joins the staff at the University of Pennsylvania Law Review who wrote in a Comment in November of 1968 that, Ruling out bargained pleas, however, will not prevent the prosecutor from gratuitously using his discretion to reduce indictments. Furthermore, the real focus should be on changing the laws, not on perpetuating a system that may erratically alleviate their effect. While in some cases the prosecutor may be stuck with unrealistically aggravated charges not reducible under the proposed rule, he will soon learn to make well advised decisions about which charges to prosecute. A system freed of plea bargaining would eventually be more beneficial to defendants because the constitutional rights to trial could be exercised in an atmosphere that is in fact free.
39
The editors of the Pennsylvania Law Review were barking up the same constitutional tree as asserted in the following pages. They were correct in 1968, and their assessment of plea-bargaining is even more prescient now.
The juridical legitimacy of plea-bargaining rests upon a house of cards. Court decisions over the course of the last century signify a disingenuous intellectual darting between the solid colonnades of substantive and procedural law established by the United States Constitution and the Bill of Rights. Careful not to advance too near to these pillars of due process for fear of weakening the foundation on which plea-bargaining rests, the Supreme Court has seen fit to sediment a practice of inducements through plea offers that leads to the abdication of defendants' constitutional rights. At stake is the integrity of the Constitution, the Bill of Rights, the Judiciary, the Jury, State power and hegemony, and whatever still remains of an American sense of personhood under the law. This is because rights are intimately associated with freedom. 40 According to Lakoff, human rights, like those expressed in the Constitution and the Bill of Rights, are intimately tied to our common sense of freedom. 41 These rights are inalienable. They can neither be given away, nor can they be taken away. Justice requires freedom. Only those who are free to exercise their rights to proper defense can experience justice. The inability to exercise the rights guaranteed by the Constitution and the Bill of Rights (in criminal matters, the Fifth and Sixth Amendments) leads to atrophy and quite possibly the practical elimination of those rights as experienced in everyday adjudication settings. When the powers of the state overbear the will of its subjects, freedom no longer exists. Lakoff puts it this way: " [A] threat to free will is a threat to freedom, the imposition of a dangerous worldview without public awareness. When free will itself is threatened, that is the ultimate threat to freedom." 42 The institution of plea-bargaining is structured as a power imbalance that tests the mettle of those who succumb to it. And, as the Author will demonstrate in subsequent publications on this topic, our cognitive decision-making skills, 43 tion us differently relative to the authority of the prosecutor in a plea setting, thereby threatening our free will decision-making.
Critics may contend that the preservation of free will is precisely the point of plea-bargaining. That is, by permitting defendants to engage in a contractual negotiation of a plea, they are at liberty to determine their own course of action. In this scenario, the plea-bargaining process enhances free will. However, this assumption is incorrect. The structural conditions constituting the plea negotiation remove any semblance of neutrality and equitable bargaining conditions, thereby making pretense to "free will" nakedly ideological. One additional point is necessary. Lakoff's use of free will requires that human beings are provided conditions that level the playing field relative to those in power. Human rights do this, and they enable us to determine from within the protective web of rights the path that most enhances our liberty options. However, plea-bargaining usurps those inalienable rights guaranteed by the Bill of Rights to protect the powerless from the overzealous application of state power. While power imbalances have always constituted the exercise of state authority, 45 with plea-bargaining, the subject confronting prosecutorial authority has fewer constitutional protections than those who would exercise their right to trial. And despite pretenses to liberal-economic notions of equity among adversaries freely engaging in the negotiation of a contract, without rights protections a defendant is clearly not "free" to engage prosecutors on equitable adversarial grounds. As a constitutional matter, the magnitude of the plea-bargaining practice threatens American ideals of freedom and fails to produce justice.
This Article seeks answers to two sets of questions: First, whether the doctrine of unconstitutional conditions should apply to plea-bargaining. Second, whether the Supreme Court's rationale for the constitutionality of pleas, that a plea is a contract that is constitutional if it meets the knowing and voluntary criteria, is correct or appropriate.
With regard to the first question-those that apply to unconstitutional conditions-the following questions appear germane. First, "Are the Fifth and Sixth Amendment rights inalienable?" If they are inalienable ("unalienable" in the Declaration of Independence), then they can neither be taken away by the state, nor can the rights holder give them away. So in a plea-offer context, no matter how attractive the inducement offered by the state, a defendant does not have the right to give away her rights-they are immutable. Second, "Does the Due Process Clause found in both the Fifth and Fourteenth Amendments provide the procedural pathway necessary to challenge the con-"rational choice theory" which dominates the legal field's conception of decisionmaking is inadequate).
44. stitutionality of pleas?" The Author thinks that the answer is yes, but getting to yes requires some work. Third, "When a suspect engages the state upon arrest, does the presumption of innocence prevail?" It is supposed to, but given what we know about the plea-bargaining process, the Author is not convinced that it does.
46 This is an extremely important question because the prosecutor's presentment at a Grand Jury is these days a fait accompli-it is a done deal for the state.
47 That means that it is really not that difficult to obtain an indictment, even if the suspect is innocent.
The practice of plea-bargaining in the United States has institutionalized upside-down justice. It serves as a dubious substitute for a system of law that was plainly established in the Constitution and Bill of Rights to preserve personhood and the balance of power. A plea bargain requires the defendant to relinquish her Fifth and Sixth Amendment Rights.
48
Following Lithwick, the Fifth Amendment was the American juridic response to abolishing conventional inquisitorial practices in the British Courts of the Star Chamber and High Commission (1487-1641).
49
In each, inquisition induced involuntary confessions by requiring defendants to testify to any and all questions put to them, practices that often resorted to torture as a means of prevailing upon the recalcitrant 46 to speak.
50 Recognizing the excesses of these courts, eighteenth-century English common law adopted the principal of nemo tenetur seipsum accusare, which stipulated that no man should be required to testify against himself. 51 The principal of nemo tenetur seipsum accusare was adopted by nine of the founding colonies prior to the establishment of the United States. 52 The significance of the Fifth Amendment lies in "protecting the innocent inarticulate defendant, who might be made to look guilty if subject to crafty questioning from a trained inquisitor."
53 Given what we know about contemporary suspect interviews and despite the Supreme Court's decision in Miranda v. Arizona, 54 it is apparent that over the course of the last two centuries, but since the 1970s in particular, the spirit and profound protection afforded by the Fifth Amendment has been defiled by those who value expediency over protecting personhood and preserving the balance of power.
For the Framers, trial by a jury comprised of one's peers was fundamental to the formation of a democratic state, so much so that it appears in both the Constitution and the Bill of Rights. Article III of the Constitution states that, "The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury." 55 The Fifth Amendment is important here too, since it provides presentment to a grand jury, and due process of law. 56 The Sixth and Seventh Amendments to the Constitution further clarify Article III. 57 It is pretty clear that the Framers viewed a trial by jury as fundamentally important with regard to questions of fairness and equity. However, as discussed below, what was clear from our founding until 1898, when Justice Harlan's majority opinion affirmed the unconstitutionality of waiving a jury trial, 58 In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise reexamined in any Court of the United States, than according to the rules of the common law. U.S. CONST. amend. VII. 
III. THE PLEA-BARGAIN CASES
This Section discusses two categories of cases: first, the cases that form the foundation of plea-bargaining jurisprudence in the United States and, second, the cases that have addressed the question of plea waivers. This Section begins with a brief account of pertinent cases originating in 1893 and ending in 1969. A separate Section will discuss the United States Supreme Court decisions emanating from the 1970s, as it was this decade that produced the now fully ensconced plea jurisprudence.
A. Voluntariness: Supreme Court Decisions from 1893 to 1969
Beginning in the eighteenth century with the case of Rex v. Warickshall, the English Court concluded that involuntary confessions were inherently unreliable. 60 However, should a confessant point police officers in the direction of inculpatory evidence, that evidence could be used to establish the reliability of the confession and used against the defendant. So long as constables could assure the court that they had not engaged in conduct generating the "promise of favor" or the "flattery of hope," and that pleas were induced absent "the torture of fear," then confessions were taken as evidence of guilt.
61 Notwithstanding the obvious paradox-that inculpatory evidence was procured as a result of an involuntary confession and in violation of common law-the Court determined that it was reasonable and pragmatic to accept the probative value of the evidence to gain a conviction.
62
As the colonial United States commenced the process of designing its own law based on English common law, Rex v. Warickshall 63 provided a foundation for subsequent Supreme Court decisions regarding plea-bargaining, the first of which appeared in Hallinger v. Davis.
64
Because the plea-bargaining process was opaque, the Court's primary concern was the temptation to induce coerced confessions. At issue in Hallinger was the question of voluntariness, 65 a component of the plea process that would occupy the Court for the next seventy-six years. But because pleas were considered the same as any other confession, the Court did not attempt to create a bright-line rule uniquely applied to plea settings. 66 In Hallinger, the Court concluded that so long as e are readily brought to the conclusion that the appellant, in voluntarily availing himself of the provisions of the statute and electing to plead guilty, was deprived of no right or privilege within the protection of the fourteenth amendment."). pleas are voluntarily entered into (meaning there was no coerced confession), they were constitutionally protected. 67 Two cases rounded out the Court's stance on plea-bargaining in the nineteenth century, the Whiskey Cases 68 and Bram v. United States. 69 The Whiskey Cases addressed violations of internal-revenue and liquor laws. 70 They presented the first instance in which a prosecutor, and not the governor of the state which had formerly been the custom, made an offer of immunity during a plea negotiation. 71 Because the prosecutor proffered immunity in exchange of a guilty plea to a single charge in the original indictment, the Court overturned the conviction based on prosecutorial overreach.
72
In keeping with its nineteenth-century concern over coerced confessions, the Court in Bram overturned Bram's conviction due to a question about the voluntariness of his confession. 73 While Bram was convicted at trial and not by way of a plea, the Bram Court's concern with preservation of Fifth Amendment protections, especially regarding confessions induced by real or perceived threats of violence and/or direct or indirect promises of benefits, seems by way of juxtaposition to contemporary interpretations of the constitutionality of pleas to signify an enlightened defense of the liberty interests of the accused.
74
While the Supreme Court produced very few criminal-procedure decisions in the nineteenth century, the twentieth century witnessed an awakening to constitutional questions associated with crime-scene investigation and due process. Between 1927 and 1970, the Court decided eight consequential cases that directly affected plea-bargain- come to the conclusion that the district attorney had no authority to make the agreement alleged in the plea in bar, it follows that the Circuit Court erred . . . and that the judgment must be reversed, and the causes remanded . . . .").
73. Bram, 168 U.S. at 540. Among its many references to Common Law, the Court in Bram cited the following passage from a widely used legal textbook addressing the topic of coerced confessions:
In 3 RUSSELL ON CRIMES 478 (6th Ed.) it is stated as follows: 'But a confession, in order to be admissible, must be free and voluntary; that is, must not be extracted by any sort of threats or violence, nor obtained by any direct or implied promises, however slight, nor by the exertion of any improper influence. * * * A confession can never be received in evidence where the prisoner has been influenced by any threat or promise; for the law cannot measure the force of the influence used, or decide upon its effect upon the mind of the prisoner, and therefore excludes the declaration if any degree of influence has been exerted. Id. at 542-43 (omission in the original) (quoting 3 RUSSELL ON CRIMES 478 (6th Ed.).
74. Id. at 542-43. In this Article the Author is particularly interested in the Court's clear concern over "direct or indirect promises of benefits," as it is this aspect of contemporary plea negotiations that appears to be prima facie unconstitutional.
ing. 75 These eight decisions are indicative of a Court that, for the first seventy years of the twentieth century, viewed plea-bargaining with considerable suspicion, especially as it pertained to violations of Fifth Amendment protections. For example, in Kercheval (1927), the Court proclaimed that it "will vacate a plea of guilty shown to have been unfairly obtained or given through ignorance, fear or inadvertence." 76 In Walker (1941), the Court appears downright progressive when it remanded an accepted plea on the grounds that the prosecutor conditioned the plea on the threat of a harsher sentence if convicted at trial. 77 Voluntariness was once again at issue in Waley v. Johnston (1942) , where the FBI physically threatened the defendant and threatened to publish false statements and manufacture evidence that would lead the state of Washington to execute him. 78 The Court remanded for a hearing on those allegations. 79 In one of the more prescient procedural incidents involving plea cases, in 1957, the Court granted certiorari in the case of Shelton v. United States. 80 In a per curium opinion, this case was set aside when, prior to hearing the case, Solicitor General Rankin for the United States admitted that the plea may have been improperly effectuated and withdrew. 81 It appears that throughout his plea negotiations with the prosecutor, Shelton maintained his innocence. 82 However, once sentencing inducements became too attractive to dismiss, he halted his declaration of inno- . . and did not knowingly waive that right, and that by the conduct of the District Attorney, he was deceived and coerced into pleading guilty when his real desire was to plead not guilty or at least be advised by counsel as to his course."). The question of whether threats of a sentencing enhancement, or "trial tax," were unconstitutional was taken up in U.S. v. Jackson, 390 U.S. 570 (1968), and again in Bordenkircher v. Hayes, 434 U.S. 357 (1978) . In Jackson, the Court declared that threatening a defendant with the possibility of execution if convicted at trial in order to induce a plea was unconstitutional. Jackson, 390 U.S. at 581-86. Ten years later in Bordenkircher the Court once again addressed the question of whether threats of enhanced sentences upon conviction at trial were unconstitutional because they were vindictive. United States v. Edmonds, 103 F.3d 822 (9th Cir. 1996). The answer in Bordenkircher was no, threats of this kind are not vindictive. By reversing its decision in Jackson the Court made prosecutorial threats of enhanced sentences if convicted at trial constitutional. Bordenkircher, 434 U.S. at 363-65. Much more will be said about these decisions as the argument in this Article develops.
78 cence and accepted the plea. 83 The Solicitor General may have been concerned that a Supreme Court decision in Shelton would have severely limited prosecutorial discretion to plea. 84 So rather than risk a precedent-setting decision regulating pleas with a case involving a man who vigorously proclaimed his innocence up until the moment when the sentencing inducement was so attractive that he could not afford to risk trial, the Solicitor General folded. 85 Once again in 1962, in Machibroda, the Court had occasion to hear a case involving sentencing inducements, and consistent with its decision in Walker (1941), the Court remanded for fact-finding, indicating that if the allegations of sentencing enhancements to induce a plea were true, then Machibroda was entitled to relief. 86 In 1968 and again in 1969, the Supreme Court asserted its authority to put in place the last of the twentieth-century progressive civil-liberties protections for defendants engaged in plea negotiations. 87 Civil libertarians would have to wait another forty-three years for any indication that the Court was taking the issue of plea-bargaining seriously, and even then, the Supreme Court's majority refused to confront the constitutionality of pleas. 88 At issue in United States v. Jackson was a newly created federal statute, 18 U.S.C. § 1201(a), which provided for the death penalty if one were found guilty following a jury trial or provided for life in prison if the defendant pleaded guilty. 89 The question at issue for the Court was: Does the threat of execution upon jury conviction unnecessarily and excessively "chill" the exercise of constitutional rights? 90 The Court minced no words in response: "[T]he evil in the federal statute is not that it necessarily coerces guilty pleas and jury waivers but simply that it needlessly encourages them."
91 Once again at issue was the Court's long-held concern with voluntariness. Was it conceivable that prosecutorial inducements might become so attractive that even an innocent person would consider accepting a plea? Was it possible that the thin stream of prosecutorial inducements would overbear the de- the Court generated the rationale and suggested more precise language that would, in 1974, become part of the Federal Rules of Criminal Procedure, Rule 11. 93 Specifically, the Court declared that, "It was error, plain on the face of the record, for the trial judge to accept petitioner's guilty plea without an affirmative showing that it was intelligent and voluntary." 94 And again, as if to drive home the point that in this case there was no record that the defendant properly understood the plea nor entered into it voluntarily, the Court proclaimed, "A plea of guilty is more than a confession which admits that the accused did various acts; it is itself a conviction; nothing remains but to give judgment and determine punishment." 95 While Boykin can be lauded for the Court's attention to the knowing and voluntary component of pleas and even to a subterranean disconcertion about the efficacy of the process, the language it precipitated in the 1974 amendment to Rule 11 established a fallacious barometer for determining the efficacy of pleas. Rule 11's language is based on a lack of knowledge about the sociological and psychological aspects of decision-making, not to mention whether plea-bargaining is constitutional in the first place. In short, Boykin codified a federal rule standard that is without social, scientific, or constitutional merit.
The last case to appear in the decade of the 1960s once again shows the Court attempting to compel prosecutors and the various courts of appeal to more strictly discern the extent to which a plea was knowingly and voluntarily entered. In McCarthy v. United States, the Court determined that there had been a clear violation of Rule 11 because the judge did not properly address the defendant to ascertain whether he had accepted the plea knowingly and voluntarily.
96 Specifically, Subdivision (c) prescribes the advice which the court must give to the defendant as a prerequisite to the acceptance of a plea of guilty. The former rule required that the court determine that the plea was made with 'understanding of the nature of the charge and the consequences of the plea.' The amendment identifies more specifically what must be explained to the defendant and also codifies, in the rule, the requirements of the Court said, "If a defendant's guilty plea is not equally voluntary and knowing, it has been obtained in violation of due process and is therefore void." 97 The Court indicated that error occurred in violation of Rule 11 because there was no attempt to discern whether the plea was entered into voluntarily and because a plea colloquy should "produce a complete record when the plea is entered of the factors relevant to the voluntariness determination." The rule mandates the district judge's direct inquiry of a defendant pleading guilty as to whether the defendant understands "the nature of the charge [against him] and the consequences of his plea."
98 Once again, like Boykin, while the spirit of the decision may be in keeping with historical concern over coerced confessions, and McCarthy clearly raises the ire of the Court, the proposed remedy falls short of empirical and constitutional correctness.
One hates to be too harsh in retrospect. After all, from 1893 to 1969 the Court expressed strong suspicion about the efficacy of pleabargaining since there were documented abuses of the Fifth Amendment by law enforcement and prosecutors. But despite seventy-six years of thoughtful Supreme Court decisions attempting to reign in overzealous prosecutorial implementation of plea-bargains, the normative affirmation of pleas that existed at the end of the 1960s, and that was later codified in Rule 11 (as a result of Boykin and McCarthy), cleared the way for a decade's worth of obsequious Supreme Court decisions that effectively banished to the furthest reaches of pedantic academic jurisprudential argument questions pertaining to the constitutionality of plea-bargaining.
B. Turning Point: The 1970s
Significant modification to interpretations of due-process protections relating to pleas emerged in 1970 with the Supreme Court's decision in Brady v. United States. 99 The 1970s significantly, and even dramatically, transitioned the Court away from concerns over voluntariness and the protections afforded by the Fifth Amendment during plea negotiations by rendering seven decisions that helped to clarify a new procedural posture that was far more accepting of legislative sentencing initiatives and the assertion of prosecutorial authority constituting pleas. sibility of execution in order to extract a guilty plea. 101 A mere two years later in Brady v. United States, the Court reversed itself. 102 And while Brady would be preeminent for this fact alone, the case stands sui generis as the essential case in the lineage of Supreme Court pleabargain decisions for its affirmation of the constitutionality of pleabargaining as an invaluable component of due process and the adjudication of guilt.
103 First and foremost, Brady is notable for its radical departure from all previous Court decisions with regard to its interpretation of voluntariness. Specifically:
We decline to hold, however, that a guilty plea is compelled and invalid under the Fifth Amendment whenever motivated by the defendant's desire to accept the certainty or probability of a lesser penalty rather than face a wider range of possibilities extending from acquittal to conviction and a higher penalty authorized by law for the crime charged.
104
To legitimize the plea process, the Court contended that "plea-bargaining flows from the mutuality of advantage to defendants and prosecutors."
105 This language reappears in subsequent cases where the allusion is to two equitable parties conferencing to negotiate a deal. It is in Brady where the Supreme Court first begins to lay the foundation for a criminal-adjudication process based upon the law of contracts.
106
Since the defendant is a free agent of sorts, the plea provides a mutual opportunity for advantage, for a defendant who sees slight possibility of acquittal, 107 "the advantages of pleading guilty and limiting the 103. Id. at 750 ("The State to some degree encourages pleas of guilty at every important step in the criminal process."); id. at 751-52 ("The issue we deal with is inherent in the criminal law and its administration because guilty pleas are not constitutionally forbidden, because the criminal law characteristically extends to judge or jury a range of choice in setting the sentence in individual cases, and because both the State and the defendant often find it advantageous to preclude the possibility of the maximum penalty authorized by law. . . . It is this mutuality of advantage that perhaps explains the fact that at present well over three-fourths of the criminal convictions in this country rest on pleas of guilty. . . .").
104. To deflect the prevailing concerns raised by all previous Court decisions regarding voluntariness, not to mention the likelihood that an innocent defendant might accept a guilty plea, the Brady Court further fantasized that "competent defendants" who are "adequately" advised by counsel, and where the plea is entered into knowingly and voluntarily, are capable of intelligent choice in response to prosecutorial persuasion.
110 This is a remarkably naive set of assumptions that were not true in the 1970s and are most certainly false when confronted with contemporary social science and legal scholarship.
Two 113 Henry Alford accepted a plea to second-degree murder in order to avoid the likelihood of the death penalty should he be convicted of first-degree murder at trial. 114 The majority in Alford agreed that a defendant could maintain his claim of innocence while the state could proceed with a guilty-plea verdict.
115
Significantly, because there is no admission of guilt, there can be no "automatic judgment against the defendant in any companion civil case." That, however, is not the matter. What is of gravest concern is the cost calculation that must be generated by the defendant who is (a) innocent, or (b) guilty of something less than the existing charge(s).
108. 119 Parker, a fifteen-year-old African American who was charged with rape and burglary and who was facing the death penalty if convicted at trial, alleged that his guilty plea was the product of a coerced confession and that the grand jury was racially biased. 120 The majority in Parker upheld his conviction stating that the plea was knowing and voluntary, there was no coerced confession, and the grand jury was unbiased.
121
In 1971, the Supreme Court decided Santobello v. New York.
122
Santobello is important for two reasons. First, the Court established the significance of prosecutors honoring their plea offers.
123 Second, the Court affirmed the centrality of plea-bargaining as an essential part of the criminal-justice system.
124 At issue was whether the defendant could withdraw his plea following an initial agreement about guilt, but where sentencing was yet to be determined. After a series of lengthy delays that led to the introduction of a new prosecutor, the State recommended the maximum sentence.
125 The defendant unsuccessfully attempted to withdraw his plea, and his conviction was upheld on appeal. 126 The Court remanded based upon the promises that had been made by the first prosecutor on the case. 127 As if to explain away the prosecutorial misconduct that took place in Santobello, the Court took the opportunity to affirm the centrality of plea-bargaining. Blaming "unfortunate lapse(s) in orderly prosecutorial procedures" 128 on the prosecutor's heavy workload, the Court ascertained that, "The disposition of criminal charges by agreement between the prosecutor and the accused, sometimes loosely called 'plea-bargaining,' is an essential component of the administration of justice. Santobello majority exalted in the superlative good judgment displayed through implementation of the plea:
[The plea] leads to prompt and largely final disposition of most criminal cases; it avoids much of the corrosive impact of enforced idleness during pretrial confinement for those who are denied release pending trial; it protects the public from those accused persons who are prone to continue criminal conduct even while on pretrial release; and, by shortening the time between charge and disposition, it enhances whatever may be the rehabilitative prospects of the guilty when they are ultimately imprisoned.
130
And does anyone take seriously the Court's reference to "rehabilitative prospects"? What, exactly, did it have in mind? While the 1970s may have been flush with rehabilitative enthusiasm, that is certainly not the case in the second decade of the twenty-first century.
While not a plea-bargaining case, Chaffin v. Synchcome provided the Court with the opportunity to once again emphasize, just as it had in the Brady, Parker, and Alford line of cases, that a threat of harsher punishment in no way infringes upon the assertion of a defendant's constitutional rights.
131 Put another way, discouraging defendants from exercising their Fifth and Sixth Amendment rights is not unconstitutional. Inspired by Brady, the Chaffin Court said, "Although every such circumstance has a discouraging effect on the defendant's assertion of his trial rights, the imposition of these difficult choices was upheld as an inevitable attribute of any legitimate system which tolerates and encourages the negotiation of pleas." 132 Here, the Chaffin majority acknowledged that the emperor stands naked before us, but as is so often the case, threw its hands up and simply rationalized its decision by casting it in the shadow of the three cases preceding it. A more pernicious assertion appears just a few paragraphs later:
The criminal process, like the rest of the legal system, is replete with situations requiring "the making of difficult judgments" as to which course to follow. . . . Although a defendant may have a right, even of constitutional dimensions, to follow whichever course he chooses, 130 . Id. at 261. Of course this meandering rationale for pleas ignores both the due process issues involved in "shortening the time between charge and disposition," and "being denied pretrial release pending trial." Id. at 261. As well as the issue of finality that appears in the 1996 Antiterrorism and Effective Death Penalty Act. Antiterrorism and Death Penalty Act of 1996 (AEDPA), Pub. L. No. 104-32, 110 Stat. 1214 (codified as amended in scattered sections of 8, 18, 28, 42, and 49 U.S.C.), available at http://www.gpo.gov/fdsys/pkg/PLAW-104publ132/html/PLAW-104publ132.htm. And does anyone take seriously the Court's reference to "rehabilitative prospects"? These issues will be taken up more thoroughly later in this Article.
131. Chaffin v. Synchcome, 412 U.S. 17 (1973). 132. Id. at 31 (emphasis added).
the Constitution does not, by that token, always forbid requiring him to choose.
133
Here laid before us is the rub of this Article: a right is not something that you can negotiate away even if you want to-that would be a privilege. A right is superior to a privilege because, even when we are not sophisticated enough to fully appreciate its meaning, and for the culture as a whole, it is still there to protect us. You can neither give a right away, nor can it be taken away. The Court's emphasis on the ability to "choose" one's rights is dangerous in a democracy as it erodes the protective web necessary for the realization of personhood under law. 136 But it was the Court's 5-4 decision in Bordenkircher 137 that produced the most dramatic effect on post-Brady plea jurisprudence. As with nearly all the preceding plea cases, at issue was the question of voluntariness.
138 Defendant Hayes, charged with producing a forged document, faced between two and ten years in prison. 139 The prosecutor offered him five years pursuant to a plea. 140 If the defendant rejected the plea, the prosecutor threatened to charge him as a habitual offender, which carried a life sentence.
141 Hayes rejected the plea offer and was convicted at trial where he was sentenced to life in prison. 142 The Supreme Court decided that, in holding out the likelihood of enhanced charge and sentence if convicted at trial, the prosecutor had not acted inappropriately. 143 Citing Blackledge, the Court retreated to existing plea practice to rationalize its decision: "Whatever might be the situation in an ideal world, the fact is that the guilty plea and the often concomitant plea bargain are important components of this country's criminal justice system."
144 Once again affirming the contractual nature of the plea, the Court stated: )). This language flies in the face of cross-cultural indicia of the abject refusal to establish a system of jurisprudence based almost solely on plea bargaining. In short, there clearly To punish a person because he has done what the law plainly allows him to do is a due process violation of the most basic sort. . . . But in the "give-and-take" of plea bargaining there is no such element of punishment or retaliation so long as the accused is free to accept or reject the prosecution's offer. 145 Continuing, the Court addressed the voluntariness inherent in the plea with a tortured and failed logic: "Indeed, acceptance of the basic legitimacy of plea bargaining necessarily implies rejection of any notion that a guilty plea is involuntary in a constitutional sense simply because it is the end result of the bargaining process." 146 As with nearly all of its 1970s plea jurisprudence, the Court "doth protests too much, me thinks."
147 Of course, it is the constitutionality of plea-bargaining that is at issue and, through explication of the 1970s case law regarding pleas, it is clear that the Court struggles to balance the structural demands facing prosecutors (increased caseload, resource pressures) with what appears to be the authoritative promulgation of trial rights appearing in the Fifth and Sixth Amendments. The Court hypothesizes that when pleas are knowingly and voluntarily entered, they do not violate the Fifth and Sixth Amendments. This appeal to argumentum ad ignorantiam is a fallacy of formal logic. It presents the proposition as true because it has not yet been proven false. Thus, the Court assumes what must be proven, which is the issue that all Court decisions before the 1970s had severely criticized. In the excerpted paragraph immediately above, the Court also re-emphasizes the contractual nature of the plea bargain, refusing to view the resulting "deal" as unconstitutional since it was the product of a legally binding contract. But in what is perhaps the Court's most brazen affront to the Bill of Rights, it stripped away the veneer of constitutionality to explain: "It follows that, by tolerating and encouraging the negotiation of pleas, this Court has necessarily accepted as constitutionally legitimate the simple reality that the prosecutor's interest at the bargaining table is to persuade the defendant to forego his right to plead not guilty."
148
As a party to the adversarial system and one whom is facing serious structural pressures to quickly resolve cases, this would be an understandable admission emanating from a prosecutor. But the opinion of the Court. 149 Through its affirmation of prosecutorial pressure to induce a plea by dissuading defendants from exercising their right to trial, the Bordenkircher Court lost all perspective, and in doing so, it recklessly disfigured the balance of power in adversarial due process.
The decade of the 1970s ended with the constitutionality of pleabargaining firmly in place as the Supreme Court met legal challenges to the voluntariness of the plea with indifference. Moreover, the Court had taken to referring to the plea-bargaining process in the terms of contract law. While not fully formed, it was clear that the Court treated the resolution of criminal cases via plea negotiations as similar to two equitable parties engaging each other at the bargaining table. This would have deleterious consequences for subsequent challenges to plea-bargaining as violating the doctrine of unconstitutional conditions.
Since the decade of the 1970s, there have been a few landmark cases. In 1995, in United States v. Mezzanatto, the Supreme Court ruled on the constitutionality of plea waivers where the waiver pertained to the ability of the state to use inculpatory statements made during plea negotiations at trial. 150 In 2002 in United States v. Ruiz, the Supreme Court returned to its 1970s enhancement of prosecutorial authority in plea negotiations by deciding that there is no constitutional requirement for the state to disclose impeachment evidence prior to entering into a plea negotiation. 151 Most recently, on the same day in March of 2012, the Supreme Court rendered two decisions that caught many court watchers by surprise. In Missouri v. Frye and Lafler v. Cooper, the Court held that defendants have a right to effective assistance of counsel in plea settings.
152 These decisions are remarkable because, while they signify the first time that the Supreme Court acknowledges the right to competent counsel for defendants engaging in a plea bargain, they do not pave the way for changes 149. Berger v. United States, 295 U.S. 78, 88 (1935) ("The United States Attorney is the representative not of an ordinary party to a controversy, but of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all, and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be done. As such, he is in a peculiar and very definite sense the servant of the law, the two-fold aim of which is that guilt shall not escape or innocence suffer. He may prosecute with earnestness and vigor-indeed, he should do so. But, while he may strike hard blows, he is not at liberty to strike foul ones. It is as much his duty to refrain from improper methods calculated to produce a wrongful conviction as it is to use every legitimate means to bring about a just one.").
150. United States v. Mezzanatto, 513 U.S. 196, 196 (1995 Hopt v. Utah. 159 The language used by the Court in Hopt makes two points that I made above: (1) rights are not solely the possession of an individual, they are cultural artifacts that must be preserved in order to firmly realize freedom, and (2) the inalienability of rights means that they cannot be given away. 160 The Court emphatically stated its opposition to those who would support jury trial waivers by asserting that:
The [pro-waiver] argument necessarily proceeds upon the ground that [the defendant] alone is concerned as to the mode by which he may be deprived of his life or liberty, and that the chief object of the prosecution is to punish him for the crime charged. . . . [ The Sixth Amendment to the Constitution states: "In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial . . . ."
172
For Justice Sutherland, the Sixth Amendment usurped Article III because it is a more recent amendment to the Constitution. 173 That being the case, the language of the Sixth Amendment controls the right to trial by jury. What Justice Sutherland pointed to in his opinion is the more "permissive" language employed in the first sentence of the Sixth Amendment, in particular the word "enjoy," that provides a defendant with the constitutionally protected right to waive a trial by jury.
174 Justice Sutherland's dramatic shift in constitutional analysis of the right to a jury trial occurred at a time of growing discontent with jury trials, attributable to increasing caseloads being forced upon prosecutors, defense attorneys, and the courts as a result of rising urban crime. 175 Sutherland's interest was to increase the number of bench trials as a way to expedite case processing.
Stephen Siegel contends that the most important event giving rise to the Patton decision was the triumphant arrival of classical liber- alism. 176 By viewing defendants as homo economicus, "free agents" able to buy and sell goods in the judicial marketplace, the Court adopted a "creedal shift [that] encouraged judges and commentators to interpret constitutional rights as individual privileges rather than collective rights."
177 From there it was only a short step to associating plea-bargaining with contract law, thereby permitting defendants the right to waive their constitutional protections.
A. Plea Waivers Beginning in the 1970s
Three Supreme Court cases from the 1970s pertaining to plea waivers produced mixed results. In McMann v. Richardson, the Supreme Court based its opinion on the presumption that the plea was knowingly and voluntarily entered and that the defendant had received "reasonably competent" counsel. 178 Specifically, the Court held that a defendant (a) who confesses to the alleged crime prior to the plea 179 and (b) who pleads guilty despite believing that the state has a weak case against him, but who foregoes presentation of facts pursuant to his alleged innocence in state court, has made an intelligent choice to do so and cannot then petition the Court for habeas review. 180 The Court further secured the constitutionality of plea waivers when it addressed the question of grand jury bias in Tollett v. Henderson. 181 In a 6-3 decision, Justice Rehnquist cited both Brady v. United States and McMann v. Richardson to foreclose federal habeas appeals relating to constitutional errors that antedated acceptance of the plea, so long as the defendant's plea was entered into knowingly and voluntarily, and he had been provided with reasonably competent counsel.
182 However, it is important to note that "the Court reserved decision on the question of whether a federal habeas appeal was foreclosed in a state that permits an appeal from a conviction based on a guilty plea." the defendant, and the courts that it will not foreclose judicial review of the merits of the alleged constitutional violations."
185
The Court also reasoned that "[w]hen state law permits a defendant to plead guilty without forfeiting his right to judicial review of specified constitutional issues, the defendant is not foreclosed from pursuing those constitutional claims in a federal habeas corpus proceeding." New York state is once again the site of an important plea-waiver decision in the case of People v. Ventura, where the Appellate Division of the Supreme Court held that waiving the right to appeal a suppression motion violated a defendant's due-process rights, contract law, and public policy. 188 Stating in bold terms the limits placed on prosecutorial authority when executing plea waivers, the Court stated:
The powers of a prosecutor may indeed be broad, People v Zimmer, 51 N.Y.2d 390, 394, 434 N.Y.S.2d 206, 414 N.E.2d 705, but not so broad and limitless as to include the power to exact waivers of as fundamental a right as the right to appeal without first advancing a legitimate State interest. There is no legitimate State interest in preserving an unjust conviction for the sake of the conviction alone. And it is for us, not the prosecutor, to determine on an appeal whether a conviction is unjust. 189 But, the Court went further in chastising the prosecutor and the coercive nature of the plea process, and because the spirit of the Court's decision is consistent with this Article's fundamental thesis, the Author has taken the liberty of reproducing a portion of it at some length here:
Not only is the waiver itself contrary to public policy because it fails to serve any legitimate State interest, but the coercive manner in which it was extracted also requires its invalidation. Defendant had already assumed a big risk proceeding with his suppression hearing having been warned by the prosecutor that she would double the sentence promise from three years to life to six years to life, if defendant lost the motion. How grossly unfair, then, and what an offensive blow to defendant's ability to calculate the risks attendant upon a decision either to proceed with a suppression hearing or accept a generous plea, to discover at the conclusion of the hearing that even the doubled offer of six years to life was conditioned on defendant's waiver of his suppression issue.
This court may not excuse such punitive and coercive plea bargaining with a glib statement that defendant could have rejected the plea offer. The reality is that there are instances, and this case is one, where "defendants have no practical alternative to accepting the plea bargain proposed by prosecutors." When the entire prosecution rests on evidence ruled admissible despite defendant's meritorious constitutional challenge and there is no point in defendant proceeding to trial, to condition a plea to the waiver of the right to appeal the suppression ruling is inherently coercive and infects the entire plea bargain, no matter how generous the plea is otherwise.
190
Despite the Court's decision in Ventura, however, not all was rosy for defendants challenging plea waivers. In People v. Olsen and People v. Seaberg, the California Court of Appeals and the New York Court of Appeals respectively sought to enhance the right of prosecutors to condition pleas on the defendant waiving his constitutional rights.
191
In nearly all of the Supreme Court decisions regarding plea bargains, the issue has been the concern over voluntariness or consent. Hamburger imaginatively perceives the union of consent with unconstitutional conditions to be the Gordian Knot of constitutional law where, for the Court, a defendant's perceived-to-be-voluntary consent to waive Fifth and Sixth Amendment privileges in exchange for a plea extinguishes the taint of unconstitutional conditions.
192 This is not so.
V. RIGHTS, PRIVILEGES, AND NATURAL LAW
Returning for a moment to the discussion of colonial and constitutional interpretations of the Fifth and Sixth Amendments up to 1930, there can be no doubt that contemporary adjudication of plea-bargaining is by definition an unconstitutional condition on a benefit.
The case law guiding plea-bargaining is exemplary of the way in which powerful interests, i.e. legislators and judges, move the goal posts when existing principles or law fail to suit their needs. For example, the Supreme Court has consistently ruled to protect free speech when confronted with unconstitutional conditions on benefits. For example, when a prospective employee is presented with the opportunity to attain the benefit of a job but only on the condition that he solely affiliate with a political party of the employer's choosing. 193 But when the question arises within a criminal-law context, the Court diverts the question from analysis based on unconstitutional conditions to criminal waiver. The Court moves the goal posts. In doing so, the Court applies a new semiotic category-contract law-where defendants are "free" to engage in the "give and take" of plea negotiations to their presumed benefit. 194 Given contemporary adjudication and resource pressures, should legislators and judges narrowly parse the distinction between rights and privileges where the former seems to be constituted by natural law, and the latter a more pragmatic response to the daily grind of prosecutorial decision-making, thereby enabling said legislators and judges to customize statutes and law in accordance with prevailing need? If so, what is a right? Are rights the product of divine inspiration leading to correct reason, or does a secular legislative process bestow them upon us? If it is the former, then clearly rights are inalienable. But if rights are granted through the messy contested terrain of secular policy-making, then clearly what the state giveth the state can taketh away. If that is true, then what differentiates "rights" from "privileges"? This is a question that has been thoroughly explored in the jurisprudential debate among various stripes of originalist theorists. In his 2008 tribute to Bernard Siegan, Eric Claeys lays the foundation for distinguishing between rights and privileges. 195 Claeys distinguishes two types of originalist theorists-"formalist" originalists and "fundamental rights" originalists. 196 It is the latter who best exemplify the approach taken in this Article. Specifically, "fundamental rights" originalists hold that the meanings of many constitutional clauses are informed, with enough specificity for politicians and judges to follow, by natural-law and rights principles as understood in the early Enlightenment.
197

A. Natural Law and Natural Rights in the United States
Much of the argument advanced in this Article is an attempt to mount a solid defense of the preservation of the Fifth and Sixth Amendment rights as essential to meeting constitutional obligations flowing from the Fourteenth Amendment's due-process, fundamentalfairness, and equal-protection clauses. Space limitations prohibit thorough exploration into all of the historical interstices of natural law, but the assumptions guiding the evolution of colonial constitutions, the Declaration of Independence, the United States Constitution, and the Bill of Rights, not to mention precedent-setting Supreme Court decisions emerging from the late eighteenth and early twentieth centuries, make it clear that whether one adopts the classical naturallaw position espoused by Aristotle, the Stoics, or Cicero, the late Middle Ages Roman Catholic interpretation of natural law found in St. Thomas Aquinas, or the Modern Era expressions found in de Vitoria and Suarez, Hooker, Grotius, Pufendorf, Hobbes, Rousseau, Saint Simone, and Locke, a common thread consumes them all-preservation of the essential dignity, eminence, and liberty constituting all human beings in accordance with lex terrae.
198 This human liberation impulse was translated into a legal theory existing at the time of the American Revolution and affirmed in the Constitution proclaiming, "That the political and social world is governed by certain and universal laws, which are unalterable and inescapable, which are the source of man's natural rights, and to which all human laws must conform and which accordingly limit and restrict government which must act in obedience to natural law only."
199 But it was not solely the politically astute and the learned who spoke about and understood their constitutional relationship to power as based on natural law, these ideas were ubiquitous in the colonies. 200 Hamburger asserts that, "Americans tended to take for granted that natural law had a foundation in the physical world and yet had moral implications. Natural law, according to Americans, was a type of reasoning about how individuals should use their freedom."
201 And colonial Americans, regardless of status and class were not as philosophically metaphysical as Justice Pound would suggest. . While acknowledging the significant progressive contributions made by natural law scholars who articulate the confluence of reason and right to promote justice, Justice Pound's criticism of philosophical approaches to law (and here he is adopting a stance originally proposed by Hume) is that they too often substitute ought for is. Id. at 619. That is, Justice Pound asserts that natural law theorists offer grand platitudes and ideal types but when it comes to addressing dayto-day application of the law to real world problems, well, it falls short. Id. at 609-10. "In philosophical jurisprudence this tendency takes the form of over-abstractness, of a purely abstract right and justice, which, instead of resulting in a healthy critique of dogmas and institutions or at least providing material therefor [sic], leads to empty generalities, thus in effect leaving legal doctrines to stand upon their own basis." Id. This was not, however, the way natural law was viewed by common colonial people. [Vol. 2 natural rights as very narrowly defined, and to include a limited degree of liberty. 203 Thoughtfully secure in their awareness of enlightened self-interest, Americans understood that in order to optimize liberty in what was recognized as a bounded state of nature (one comprised of a social contract), they would have to relinquish some of their natural liberty to a constitutional government. A constitution that gained its legitimacy and authority from the will of the people as a whole would be expected to express and protect natural rights. But being historically aware and rightfully fearful that any hegemonic power might infringe upon those rights, it became imperative, especially for the Anti-Federalists, that natural rights must be given literal and symbolic authority in the new constitution. 204 Embedded deeply within the psyche of the American people was a fundamental statement of belief:
When in the Course of human events, it becomes necessary for one people to dissolve the political bands which have connected them with another, and to assume among the powers of the earth, the separate and equal station to which the Laws of Nature and of Nature's God entitle them, a decent respect to the opinions of mankind requires that they should declare the causes which impel them to the separation.
We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty, and the pursuit of Happiness. That to secure these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed, That whenever any Form of Government becomes destructive of these ends, it is the Right of the People to alter or abolish it, and to institute new Government, laying its foundation on such principles and organizing its powers in such form, as to them shall seem most likely to effect their Safety and Happiness. 205 Thomas Jefferson, the author of the Declaration of Independence, was a natural-law philosopher. 206 Like his founding brethren-James Otis, Samuel Adams, John Adams, Thomas Paine, and Patrick Henry-Jefferson was steeped in expressions of lex naturalis that were espoused by Grotius, Pufendorf, Hobbes, and Locke.
207 So much so that embedded in the Declaration of Independence is the general reference to natural law espoused by each, with a specific reference to Locke's compelling command that a government that becomes destructive of the pursuit of life, liberty, and happiness must be altered or abolished. 208 It was Gouverneur Morris, representative from the state of Pennsylvania to the Constitutional Convention in 1787, who penned the Preamble to the Constitution. 209 WE THE PEOPLE of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defense, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America. 210 The first three words of Morris's poetic exordium signify a historical nod to natural rights since it was the people, not any state or government, that by virtue of their natural rights were entering into a social contract. All natural rights were perceived by the Framers and colonists to originate with God, not governments, and it was the people through their ability to reason who bestowed upon governments the authority to maintain the general welfare while in return the people agreed to surrender some of the rights that existed in a state of nature. Furthermore, references to "Justice" and the "Blessings of Liberty" each signify natural-rights theories that were well known to the Framers. 211 The Constitution's first ten Amendments constitute the Bill of Rights.
212 These ten Amendments were ratified on December 15, 1791. 213 On many occasions leading up to the ratification of the Constitution, Anti-Federalists threatened to defeat it unless an enumerated set of rights was included. 214 So taken for granted were the substantive rights later appearing in the Bill of Rights that Madison saw no need to include them. 215 But Anti-Federalists textual affirmation of the long-held natural rights was imperative to preserve the will of the people as against any tyrannical power. To reiterate for our purposes those rights that specifically address matters of due process, liberty, and justice are the Fourth, Fifth, Sixth, and Eighth Amendments (on July 9, 1868, the Fourteenth Amendment would be added). 216 The first eight amendments express natural law and natural rights. 217 The antecedent language of each of the rights asserted in the Bill of Rights can be found in various measure as articulated in Magna Carta, the English Bill of Rights of 1689, the English Habeas Corpus Act, the Massachusetts "Body of Liberties" of 1641, the Virginia Bill of Rights of 1776, and in the Massachusetts Declaration of Rights of 1780.
218 Likewise, the U.S. Supreme Court and many state courts acknowledged the primacy of natural law.
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Cicero famously first said, "Law is coeval with God" (a sentiment later repeated by Blackstone), where law does not arise as a product of human thought, but as a matter of divine endowment. "Law is the highest reason, implanted in nature, which commands what ought to be done and forbids the opposite. This reason when firmly fixed and fully developed in the human mind is law."
220 By the time of the Enlightenment, natural-law scholars had largely eschewed reference to God and divinity and had focused more specifically on human reason.
221 That American law should reflect natural law was an idea that had its roots in medieval times. But Americans, who frequently made reference to "right reason," were articulating a fresh interpretation of natural rights, one that was more the product of Grotius, Pufendorf, and Locke, than Aristotle, Cicero, or Aquinas. Specifically, the Framers 216. U.S. CONST. amends. IV-VI, VIII, XIV. 217. This point may be a matter of some dispute. For example, Hamburger suggests that Americans were fairly certain that most of the rights articulated in the Bill of Rights originated as natural rights, while others were civil rights granted through the judicial and political processes. Hamburger, supra note 200, at 918-19. Hamburger suggests that habeas corpus and right to a trial by jury were viewed by Americans at the time of the founding to be civil rights and to affirm this point cites to James Madison who says that, "Trial by jury cannot be considered as a natural right, but a right resulting from a social compact which regulates the action of the community, but is essential to secure the liberty of the people as any one of the pre-existent rights of nature." Id. at 921 n.42. However, he also cites to Richard Henry Lee, one known at the time of the founding to be writing under the pseudonym The Federal Farmer. Id. Lee, like most others commenting on the origin of the Bill of Rights, includes habeas corpus and right to a trial by jury as "unalienable or fundamental rights" Id. Storing ed., 1981) ). What one finds in this literature is the concept of natural rights and fundamental rights to be used interchangeably.
218 For the Framers of the Declaration of Independence, the Constitution, and the Bill of Rights, theirs was a world of philosophical enlightenment contextualized by a discourse that made synonymous reference to jus naturale, the law of nature, the law of reason, lex naturalis, lex aeterna, natural justice, and due process of law. 223 Fowler asserts that the due-process clause of the Fourteenth Amendment signified "a new natural law philosophy to meet the growing demands upon constitutional jurisprudence."
224
Application and interpretation of natural law has changed in accordance with changing political, economic, and cultural conditions. Such was the case that gave rise to the preservation of personhood rights within states beginning in the thirteenth century with the Magna Carta, but was more fully apparent during the middle of the sixteenth century. 225 Following Elias, "legal forms correspond at all times to the structure of society." 226 With greater divisions of labor and higher degrees of social integration, there grows a need for institutions to facilitate universal validity of the law and for written agreements.
227
Throughout our colonial history, and continuing to present day, natural law has served as a powerful theoretical and philosophical foundation for establishing the ought of contemporary law and life. It was reference to natural law that provided the reasoning behind the content included in constitutions, and it was natural law that provided Americans with the criteria necessary to gauge the efficacy of those constitutions. 228 If natural law leads to the creation of natural rights, and adhering to natural rights preserves natural liberty, then the rights codified in the Bill of Rights must be adhered to in order to preserve liberty. Failing to adhere to the Fifth and Sixth Amendments violates the spirit and intent of philosophical and pragmatic concerns of the Framers and of Americans more generally, concerns that were understood within the context of more than a thousand years of natural-law philosophy and practice as embraced in common law. [Vol. 2
The Privileges and Immunities Clause located in Article IV, Section 2 of the Constitution is suggestive of pre-political rights that were taken for granted from common law through the passage of the Fourteenth Amendment. 229 The privileges and immunities clause reads as follows:
The Citizens of each state shall be entitled to all Privileges and Immunities of Citizens in the several States.
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Little in the way of judicial attention has been paid to Article IV because a similar statement was included in Section 1 of the Fourteenth Amendment to the United States Constitution:
All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
231
Like Amar, the Author contends that the privileges and immunities clause incorporates the Bill of Rights.
232 While often viewed as being synonymous with privileges, freedom, and liberty, a "fundamental rights" originalist considers the long view of historical context to discern what is a subtle but important a priori positioning of rights relative to privileges. Following upon Blackstone's rendering of the Enlightenment era social compact, rights precede privileges and immunities in a dialectical coupling where rights are the signified, and privileges and immunities are signifiers. Privileges and immunities are positive-law articulations of the moral principles constituting rights. More simply, in a causal ordering it is pre-political, natural-law-inspired rights that come first, followed closely by the ways that politicians and judges attempt to devise the rules and laws necessary to realize the right. By privileging historical analysis of the contours of American jurisprudence, we are better positioned to understand the significance placed on the rights guaranteed by the Bill of Rights as unalienable, immutable, and constitutive of the fundamental assumptions made explicit by the Constitution. For example, the language provided in Article IV emanates from Blackstone's Commentaries on the Laws of England, where Blackstone references pre-political "natural liberty." other, than either that residuum of natural liberty, which is not required by the laws of society to be sacrificed to public convenience; or else those civil privileges, which society hath engaged to provide, in lieu of the natural liberties so given up by individuals. These therefore were formally, either by inheritance or purchase, the rights of all mankind. . . . And these may be reduced to three principal or primary articles; the right of personal security, the right of personal liberty; and the right of private property: because as there is no other known method of compulsion, or of abridging man's natural free will, but by an infringement or diminution of one or other of these important rights, the preservation of these, inviolate, may justly be said to include the preservation of our civil immunities in their largest and most extensive sense. 233 Amar makes a similar point with regard to Blackstone's use of the words privilege and immunity, where Blackstone invokes these concepts when discussing "landmark English charters of liberty of Magna Carta, the Petition of Right, the Habeas Corpus Act, the English Bill of Rights of 1689, and the Act of Settlement of 1701." 234 As Amar observes, each of these documents established the foundation of common law. 235 Importantly, Blackstone's own reference to pre-political rights as expressed in the Magna Carta, and "natural liberties," suggests that "these foundational statutes do not give English subjects new rights; they merely 'declare' that the subjects have in civil law rights they already enjoy as a matter of natural law." 236 No political state can bestow what is already guaranteed by the state of nature to all human beings. Sounding like Blackstone, Justice Brennan writing in dissent in United States v. Verdugo-Urquidez asserted that the Framers were not creating new rights, "[r]ather, they designed the Bill of Rights to prohibit our Government from infringing rights and liberties presumed to be pre-existing." 237 This Locke-inspired, morally infused natural-law articulation of rights that appears in Blackstone, the Declaration of Independence, the Bill of Rights, as well as in the writings of American philosophers and the opinions of American judges is precisely what constitutes the inalienability of constitutional rights.
Perhaps the most extraordinary judicial opinion giving full-throated expression to the pre-political rights of citizens was Campbell v. State of Georgia.
238 James Campbell was convicted of manslaughter in January of 1852 following an alleged altercation with Carl Mays that ulti-mately led to his death. 239 At issue was the introduction at trial of hearsay evidence against Campbell that he claimed violated the Sixth Amendment confrontation clause. 240 The Superior Court decision was appealed to the Georgia Supreme Court, 241 and it was as a member of that Court that Judge Lumpkin cast his place in jurisprudential history. The question before the Court was whether the Bill of Rights is incorporated to the states.
242 Judge Lumpkin ruled clearly that the Bill of Rights applied to every citizen of the United States regardless of his or her location:
The principles embodied in these amendments, for better securing the lives, liberties, and property of the people, were declared to be the "birthright" of our ancestors, several centuries previous to the establishment of our government. It is not likely, therefore, that any Court could be found in America of sufficient hardihood to deprive our citizens of these invaluable safeguards.
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And more specifically with regard to what Judge Lumpkin referred to as the "declaratory" powers emanating from the Bill of Rights:
While the amendments to the Constitution of the United States were primarily intended to be restrictive upon the powers of the General Government, and not the Legislatures of the several States-yet they are "declaratory" of great principles of civil liberty, which neither the national nor the State governments can infringe.
244
And:
[t]he right of a party accused of a crime, to meet the witnesses against him, face to face, is no new principle. It is coeval with the Common Law. Its recognition in the Constitution was intended for the two-fold purposes of giving it prominence and permanence.
245
A clearer restatement of Blackstone's Commentaries would be hard to find. And Judge Lumpkin's language was not unique for the times, as the Dred Scott decision makes clear. 246 It is at this point that the Author must return to Justice Sutherland's 1930 decision in Patton v. United States, as it is an important deviation from Thompson v. Utah and all previous settled law on the issue of rights waivers. 247 As previously established, the influence of liberal economic theory postulated citizens as "free agents" who were able to 239 buy and sell their rights consistent with perceived benefits. This contract model of rights was at odds with historical precedent but provided a powerful ideological device necessary to remedy systemic challenges facing the administration of high caseloads. The courts viewed plea waivers not as a usurpation of constitutional protections, but as a way to enhance efficiency. Criminal defendants were "free" to choose the path that most suited their interests as manifested in a set of prosecutorial offers and an assessment of the risk of conviction at trial. 248 But is this constitutionally permissible? The literature addressing unconstitutional conditions and rights waivers is dense and controversial.
249 However, at the risk of marginalizing the contention that plea-bargaining is unconstitutional, the Author wants to provide at least a modest critique of the liberal-economic framing of homo economicus and the Randian 250 notion that American citizens engage the state as individuals (free thinking, free acting, reasonable, rational) who are fully self-contained, autonomous units that are "free" to engage state authority in a bargaining transaction as if (a) homo economicus possessed equitable power and authority and (b) homo economicus was possessive of the authority as a self-contained bearer of rights to negotiate those away. 251 As demonstrated below, neither is the case.
The Constitution is a law. 252 As such, neither the state nor any other public or private institution may alter the law; that can only be done through the consent of the people. 253 The Constitution does permit the government to place conditions on benefits, but it also requires the consent of the governed to do so. Conditions constituting plea negotiations distort the meaning of consent. In his 1918 opinion for a unanimous Court in Union Pacific R. Co. v. Public Service Commission of Missouri, Justice Holmes made clear the Court's concerns that consent through coercion registers an impermissible and unconstitutional condition on a benefit. Justice Holmes stated:
Were it otherwise, as conduct under duress involves a choice, it always would be possible for a State to impose an unconstitutional burden by the threat of penalties worse than it in case of a failure to 251. In this Article the Author has exclusively focused on the constitutional questions at issue regarding plea-bargaining. In subsequent analysis the Author will deconstruct more thoroughly the notion liberal construction of homo economicus by establishing through the application of sociological and psychological literatures that subjects are constituted selves who often fail to embody the liberal objectivist ideal type so prevalent in liberal economic and jurisprudential theory. 254 The constitutional presumption of consent was of "the governed" as a whole, especially when regarding a matter of fundamental rights. But in the buckled, Alice in Wonderland, hegemonic philosophy of consent that permeated liberal, economic jurisprudence beginning in the early 1900s, consent came to be synonymous with one lone defendant engaging the state in the marketplace of rights trading, an ideological position that was firmly ensconced in plea jurisprudence following Brady v. United States in 1970. When the government offers a charge or sentencing reduction in exchange for (meaning with the "consent" of the defendant) the abdication of Fifth and Sixth Amendment protections, it does so in violation of the Constitution. Consent under these circumstances confers a power to the government that the Constitution denies to it. 255 Justice Harlan, in Thompson v. Utah, and Justice Sutherland, in Frost v. Railroad Commission of California, asserted a similar sentiment about the common law, that the government "may not impose conditions which require the relinquishment of constitutional rights."
256 While the facts of Frost pertain to the right of the Frost brothers to use state roadways to carry goods, the principle guiding Justice Sutherland's opinion is apropos of pleas:
Having regard to form alone, the act here is an offer to the private carrier of a privilege, which the state may grant or deny, upon a condition, which the carrier is free to accept or reject. In reality, the carrier is given no choice, except between the rock and the whirlpool,-an option to forego a privilege which may be vital to his livelihood or submit to a requirement which may constitute an intolerable burden.
It would be a palpable incongruity to strike down an act of state legislation which, by words of express divestment, seeks to strip the citizen of rights guaranteed by the federal constitution, but to uphold an act by which the same result is accomplished under the guise of a surrender of a right in exchange for a valuable privilege which the state threatens otherwise to withhold . . . . But the power of the state in that respect is not unlimited; and one of the limitations is that it may not impose conditions which required the relin-quishment of constitutional rights. If the state may compel the surrender of one constitutional right as a condition of its favor, it may, in like manner, compel the surrender of all. It is inconceivable that guarantees embedded in the Constitution of the United States may thus be manipulated out of existence.
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Forgetting for a moment that it was this same Justice Sutherland who, only four years later (in 1930), would author the precedent-setting majority opinion in Patton v. United States, an opinion that set the foundation for all subsequent state claims legitimating the constitutionality of plea-bargaining by adopting the "defendant as free agent capable of bargaining away individual constitutional rights for purposes of expediency" principle of due process, his antecedent reasoning in Frost demonstrates what was known and accepted at common law and in the Articles of Confederation, the Declaration of Independence, the Constitution, the Bill of Rights, the opinions of the federal courts, the state and federal legislatures, and among legal philosophers up to that time. Simply put, the state could not condition a privilege on the abdication of a constitutional right. Or as Justice Holmes would have it, presentation of a condition on a constitutional right would amount to duress and would necessarily force a defendant into choosing from among the "lesser of two evils."
Still, the juxtaposition of the Frost and Patton opinions is hard to ignore, especially since Justice Sutherland's about-face in Patton foretells what would become an all too frequent occurrence at the Supreme Court starting in the 1970s-intellectual dishonesty for purposes of political and institutional expediency.
It is worth returning to United States v. Vanderwerff, the recently decided by the United States District Court for the District of Colorado opinion where Judge Kane bookends the early nineteenth-century opinions referenced above with his own statement regarding the dubious legality of pleas. 258 Mr. Vanderwerff was charged with three counts of receiving and possessing child pornography. 259 During plea negotiations, he agreed to plead guilty to Count 2, and the state agreed to dismiss Counts 1 and 3. 260 However, "the proposed plea agreement contained a waiver of Mr. Vanderwerff's statutory right to appeal any matter in connection with his prosecution."
261 It was the matter of the appellate waiver that was in dispute before Judge Kane. 262 But as is clear from his opinion, he contextualizes the appellate waiver issue in the broader framework of the "dubious" constitu- tionality of plea-bargaining before narrowing his focus to the matter before the court. 263 Prioritizing efficiency at the expense of the individual exercise of constitutional rights applies to the guilty and the innocent alike, and sacrificing constitutional rights on the altar of efficiency is of dubious legality . . . . A rational defendant, even if innocent, may plead guilty to a lesser offense in order to minimize the risk of prosecution.
264
He then narrowed his focus to specific reference to appellate waivers: "Indiscriminate acceptance of appellate waivers undermines the ability of appellate courts to ensure the constitutional validity of convictions and to maintain consistency and reasonableness in sentencing decisions."
265
There are two remaining problems regarding the presumption of consent: (a) the government cannot rely on consent to do what it cannot legally do and (b) the government relies on the use of force to generate the consent that it needs to do what it legally cannot do.
266
With regard to the former, by definition, requiring defendants to sign plea waivers as a condition on a benefit, like the right to appeal suppression motions, 267 unfair sentences, 268 or the withholding of exculpatory evidence, manifests as a powerful government manipulation of the adjudication process through an apparent procurement of consent. Once again, supporters of waivers rely upon established principles of contract law to legitimate the constitutionality of plea waivers. In particular, plea waivers are viewed as a mutually beneficial agreement.
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Constituting case law in this area is the assumption that only contract law, not criminal due process, can assure an equitable and fair outcome based on principles of free and unfettered negotiation. And, as is consistent with liberal economic assumptions about homo economicus, to limit the opportunity for a defendant to lay claim to a benefit would be to limit that defendant's freedom to bargain. 270 Contrary to Judge Kane's framing of plea waiver's in Vanderwerff, in United States v. Wenger, 271 the Seventh Circuit Court of Appeals validated plea waivers by suggesting that (a) defendants benefit when they are given the choice to negotiate their charge and sentence and (b) eliminating plea waivers would jeopardize the entire plea process. 272 In general, however, the federal courts of appeal are striking often disparate positions with regard to plea waivers making any reference to uniformity of opinion moot. 273 For example, both United States v. Raynor and People v. Butler hold that appeal waivers are per se invalid because "the waivers violate due process, conflict with the public interest, and cannot comport with contract law requirements."
274 At least one court has held that plea waivers are unconstitutional and violate the principles of contract law because it is apparent that the two parties to the bargain are in no way equals and the waiver cannot be knowing and voluntary. 275 In addition, to threaten defendants with harsher punishment if convicted at trial (the trial tax) is tantamount to a use of legal force that by no measure of reasoned consideration can be viewed as "consensual." Because the conditions on benefits in plea settings rely upon a distorted and, in the Author's view, intellectually dishonest interpretation of consent by ignoring the power imbalances existing between defendants and prosecutors, and because of the force that is available to prosecutors to severely restrict or eliminate liberty, plea-bargaining amounts to an unconstitutional condition that violates the Bill of Rights. 276 Specifically, "[i]t therefore is crucial that the role of consent as a mechanism within the government's authority should not obscure the problem of whether consent can cure what the government does outside its constitutional authority."
277 Defenders of the constitutionality of plea-bargaining build their support upon a house of cards by conflating defendant's consent of rights waivers as a prophylactic for constitutional violations. As long as there is consent, then there is no need to be concerned about the usurpation of rights and subsequent liberty restrictions. To reiterate a point made earlier but in a different context, pre-political constitutional rights serve not as the sole possession of homo economicus, but as "spheres of freedom legislated by the people as legal limits on government. on assertion of government authority reside in the domain of legislated legal constraints, not contractual relationships. 279 
VI. CONCLUSION
In a July 5, 1852 speech delivered to the Rochester Ladies' AntiSlavery Society, Frederick Douglas said, "America is false to its past, false to its present, and solemnly binds herself to be false in the future." 280 Douglas was obviously speaking about the blemish of slavery, but he might as well have been addressing plea-bargaining.
The Author initiated this Article with a reference to the well-worn fable made famous by Hans Christian Andersen. The Author suggested that it was absolutely crystalline that the system of plea-bargaining in the United States appears nakedly before us as an institutional mechanism for enhancing an out-of-control criminal-justice system. In order to establish plea practice as constitutional, the Supreme Court was forced to employ a juridic discourse that shifted from the language of due process found in criminal law, especially the protections afforded by the Fifth and Sixth Amendments, and toward contract law where defendants were "free" to negotiate away their rights. This legal maneuver is akin to the Bush Administration's use of the term "enemy combatants" rather than "prisoners of war" because the latter would have invoked Geneva Convention protections. 281 The Supreme Court applied an entirely novel standard to the adjudication of criminal cases, and it rationalized its decision as being based on the need for efficiency. Post-1970 Supreme Court decisions, as the Author revealed in Section III, generated legitimacy for the plea system by referencing its 1970 precedent. Reasoning by circulus in propando, plea-bargaining was considered constitutional because it existed, and it existed because it was constitutional. Since the late 1960s, the Court has failed to address the constitutionality of pleas forthrightly without shifting the narrative away from due process and toward contract law. The reason for this, the Author contends, is because the Court's rationale would not bear the weight of 500 years of Common Law, U.S. constitutional mandates, and opinions of the Court extending to 1930. With the deftness of the magician's slight of hand and the invocation of rhetorical deception, the Court disappears criminal procedure and due process afforded by the Constitution to all who are facing the loss of liberty and in its place returns an entirely new rhetorical device-the law of contracts.
Those who participate in the proliferation of legal narrative justifying and rationalizing the plea system, the Author argues, are analogous to the vain king who, naked before all observers, continued despite what was obviously transparent to rationalize his conviction. The Supreme Court, prosecutors, judges, and even defense attorneys turn to rationalization from legitimate plea practices. They have to because, as demonstrated in this Article, neither our Common Law heritage, our founding documents, colonial and state constitutions, nor Supreme Court decisions until 1930 permitted plea waivers on constitutional grounds. Each of these federal and state institutions turned to our founding commitment to natural law and natural rights as constitutive of our philosophical understanding of personhood and liberty. As demonstrated, the Fifth and Sixth Amendment rights were considered by most to be natural rights and, as such, were inalienable. What explains this philosophical shift? It appears that it was the need for increased efficiency with regard to case litigation. But how did this happen?
Do rights trump privileges with regard to the administration of pleas? Or put another way, Does our pre-political commitment to preservation of personhood under the law, with all its attendant qualities of liberty, freedom, and security, eclipse institutional demands for efficiency? Remember that until 1930 the Supreme Court issued opinions that emphatically ruled in the affirmative. Starting in 1930 with Patton v. United States, however, the Supreme Court did a dramatic about-face and shifted the course of plea jurisprudence.
282 Why? Because the dramatic increases in criminal caseloads meant increasing demand for prosecutorial and judicial efficiency. But there remains a cart-and-horse problem. Why were there so many cases putting nearly insurmountable pressures on the legal system? Where did and do they come from? The problem of enhanced prosecution was and still is a direct by-product of legislative decision-making. The more legislators at the state and federal level define behaviors as criminal and in need of prosecution, the greater the resource pressures confronting law enforcement, prosecutors, defense attorneys, and the courts to investigate and adjudicate them. Is it really that simple? By saying so, the Author is at risk at being labeled incompetent and stu-
